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Inthisdispute, Plaintiff Billy Joe Childress contestsawill executed by VirginiaMary Leonard (“the
Decedent”) on May 22, 1997, the sole beneficiary of which is Defendant NatashaBarnes Currie. A
jury found that the Decedent had testamentary capacity to execute the May 22, 1997 will and that
there was clear and convincing evidence to overcome the presumption that Ms. Currie exercised
undue influence over the Decedent. Upon a post-trial motion filed by Mr. Childress, however, the
trial court set asidethejury verdict. For thereasons set forth below, wereversetheruling of thetrial
court and reinstate the jury verdict in favor of Ms. Currie.
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Currie.
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OPINION

Ms. Currieisthegranddaughter of Elizabeth Barnes, who wasthe Decedent’ ssecond cousin.
Mr. Childress was a friend and former employer of the Decedent. On February 16, 1994, the
Decedent executed awill leaving her entireestate to Mr. Childress. In April of 1997, Ms. Currie
began living with the Decedent on a part time basis and helping the Decedent care for herself and
her home. By May of 1997, Ms. Currie was living with and assisting the Decedent on afull time
basis. OnMay 5, 1997, Ms. Currie drovethe Decedent and Ms. Barnesto the Bank of Ripley, where
the Decedent cashed in $4,374.91 of an$8,446.22 certificate of depositand arranged for Ms. Barnes
name to be placed on the certificate of deposit. On May 22, 1997, at the Decedent’ s request, Ms.
Curriedrovethe Decedent and Ms. Barnesto Currie' sFuneral Home, where the Decedent purchased



aprearrangedfuneral planfrom Frank Curri€* for thesum of $5,421.00. After purchasingthefuneral
plan, the Decedent asked Mr. Currieto draft a power of attorney in favor of Ms. Currie and awill
leaving her entire estateto Ms. Currie. Mr. Currie then drafted and the Decedent executed a power
of attorney in favor of Ms. Currie, aswell as awill stating as follows:

[, VirginiaM. Leonard, of Lauderdal e County, State of Tennessee, City of Ripl ey, the
undersigned hereby declare and appoint Natasha Barnes Currie the right to handle
any and all of my business and to live with me. At the time of my death Natasha
Barnes Currie will have all of my possessions.

On June 10, 1997, the Decedent was admitted to the hospital, where she was treated by Dr. Lus
Wong. Shewas subsequently transferred to thegeriatric/psychiatric unit of the hospital and treated
by Dr. Louis Wells. On July 3, 1997, the Decedent was discharged to a nursing home, where she
died sixteen days | ater.

On July 31, 1997, the Lauderdale County Probate Court admitted the Decedent’ s February
1994 will to probate and appointed Mr. Childress to serve as the executor of the Decedent’ s estate.
In September of 1997, Ms. Curriefiled a petition contesting the Decedent’ s February 1994 will and
offering the Decedent’s May 1997 will for probate. In his response to the petition, Mr. Childress
alleged that the Decedent did not have testamentary capacity to execute the May 1997 will and that
the Decedent signed the May 1997 will as a result of undue influence. The probate court
subsequently entered an order temporarily suspending the | etters testamentary previously issuedto
Mr. Childress. In October of 1997, Mr. Childress filed a complaint contesting the validity of the
Decedent’s May 1997 will. Thereafter in November of 1997, the probate court admitted the
Decedent’s May 1997 will to probate and appointed Ms. Currie as the administrator, C.T.A. of the
Decedent’s estate. Additionally, at the request of both parties, the matter was tranderred to the
LauderdaleCounty Circuit Court for ajury trial pursuant to section 32-4-101 of the Tennessee Code
Annotated.” The parties presented their proof on February 22, 23, and 24, 1999, after which Mr.

!Although Frank Currieis not directly related to Natasha Barnes Currie, he is the uncle of
Ms. Curri€’' s former husband.

*This provision states as follows:

Wherethevalidity of any last will or testament, written or nuncupative, is contested,
the court having probate jurisdiction over such last will or testament shall cause the
fact to be certified to the circuit court, and send to the court the original will, and
shall require the contestant to enter into bond, with surety, in the penal sum of five
hundred dollars ($500), payable to the executor mentioned in the will, conditioned
for the faithful prosecution of the suit, and, in case of failure theran, to pay all costs
that may accrue thereon.

Tenn. Code Ann. § 32-4-101 (1984).



Childressmade amotion for adirected verdict, arguing (1) that theburden ison Ms. Currieto prove
by clear and convincing evidence the fairness of thetransaction, (2) that the only way to show the
fairness of the transaction is by proving that the Decedent recaved independent advice prior to
executing her May 1997 will, and (3) that M s. Currie had not presented any evidence suggesting that
the Decedent recdved independent advice prior toexecuting the May 1997 will. The court took the
motion under advisement. The court then instructed and submitted two questions to the jury, as
follows:

1. On May 22, 1997, at the time of the execution of the document, did
Virginia Leonard have the mental competency to make awill?

2. Did the proponent of the will show by clear and convincing evidencethe
fairness of the transaction and nonexistence of undue influence at the time of the
execution of the document?

Thejury answered both of these questionsin the affirmative. Anorder recitingthejury’ sverdict was
entered by the circuit court on March 1, 1999. Mr. Childress subsequently filed amotion for anew
trial and a motion for ajudgment in accordance with his motion for a directed verdict, which the
court had previously taken under advisement. On April 12, 1999, the circuit court issued an order
granting Mr. Childress' motion for a directed verdict and setting aside the jury’ s finding regarding
the issue of undue influence. In this order, the court specifically found that the Decedent did not
receive independent advice prior to executing her May 1997 will and that, under the circumstances
of the caseat bar, proof of independent advice was the only way to rebut the presumption of undue
influence and show the fairness of the transaction. Ms. Currie subsequently filed amotion to alter
or amend the circuit court’s April 12, 1999 ruling, which was denied by the court. This appeal by
Ms. Currie followed.

The issues presented on appeal, as we perceive them, are as follows:

1. Did thetrial court err in instructing the jury that, as a matter of law, thereis
apresumption that the Decedent was under the undueinfluence of Ms. Currie
at the time that sheexecuted the May 1997 will?

2. Didthetrial court err in granting Mr. Childress’ motion for adirected verdict
and setting aside the jury’ sfinding that Ms. Currie had proven by clear and
convincing evidencethefairness of thetransaction andthat the Decedent was
not under undue influence at thetime that she executed the May 1997 will?




Ms. Currie appeal sfrom the decision of thecircuit court to grant Mr. Childress’ motionfor adirected
verdict. In ruling on the motion for a directed verdict, the circuit court reached certain legal
conclusions that are subject to de novo review and are not accompanied by a presumption of
correctness. See, e.g., Bell exrel. Snyder v. | card, Merrill, Cullis, Timm, Furen and Ginsburg,
P.A., 986 S.W.2d 550, 554 (Tenn. 1999); T.R.A.P. 13(d). To the extent, however, that the court’s
ruling on the motion for a directed verdict was based on its findings of fact, we must review the
court’ sdecisiontaking thestrongest | egitimate view of theevidencein favor of thenon-moving paty
which, inthecaseat bar, isMs. Currie. See Ezell v. Associates Capital Corp., 518 S.W.2d 232, 233
(Tenn. 1974); United Brake Sys., Inc. v. American Envtl. Protection, Inc., 963 S.\W.2d 749, 754
(Tenn. Ct. App. 1997); Harrogate Corp. v. Systems Sales Corp., 915 S.W.2d 812, 817 (Tenn. Ct.
App. 1995); Souter v. Cracker Barrel Old Country Store, Inc., 895 S.W.2d 681, 683 (Tenn. Ct.
App. 1994). We must remove any conflict in the evidence by construing the evidence in the light
most favorable to Ms. Currie and discarding all countervailing evidence. See Ezell, 518 SW.2d at
233; United Brake Sys., Inc., 963 S.W.2d at 754; Harrogate Corp., 915 S.\W.2d at 817; Souter, 895
S.W.2d at 683; Underwood v. HCA Health Servs. of Tennessee, Inc., 892 SW.2d 423, 425 (Tenn.
Ct. App. 1994). If, after evaluating the evidence in this manner, it is determined that reasonable
minds could not disagree regarding the conclusions to be drawn from the evidence, then we must
affirmthe circuit court’ sdecisionto grant Mr. Childress' motion for adirected verdict. See United
Brake Sys., Inc., 963 SW.2d at 754; Underwood, 892 S.W.2d at 426. If, however, there is any
doubt regarding the proper conclusionsto be drawn from the evidence, wemust reverse the court’s
ruling with respect to the motion. See United Brake Sys., Inc., 963 SW.2d at 754; Souter, 895
S.W.2d at 683.

We first address whether the circuit court erred in granting Mr. Childress' motion for a
directed verdict and setting aside the jury’s finding that Ms. Currie had proven by clear and
convincing evidence the fairness of the transaction and the nonexistence of undue influence. Inits
April 12, 1999 order, the court found (1) that, under the circumstances of thecase at bar, theonly
way inwhich Ms. Currie could have overcome the presumption of undue influence was by proving
that the Decedent had received independent advice prior to the execution of her May 1997 will and
(2) that, as a matter of law, the Decedent did not receive independent advice prior to executing the
May 1997 will. On appeal, Ms. Currie argues that the circuit court improperly placed on her the
burden of proving the fairness of the transaction. Assuming, however, that the circuit court was
correct with respect to the burden of proof inthe caseat bar, Ms. Currie contendsthat the court erred
inits conclusion that the only way to prove the fairness of the transaction was by showing that the
Decedent received independent advice. Finally, assuming tha proof of independent advice was
necessary in order to show the fairness of the transaction, Ms. Currie argues that the Decedent
received independent advice from Mr. Currie, who prepared the Decedent’s May 1997 will and
power of attorney.

Itiswell settled that the execution of an unrestricted power of attorney creates a confidential
relationship between the person granting the power (the principal) and the person recaving the
power (theattorney-in-fact). SeeMatlock v. Simpson, 902 S.W.2d 384, 386 (Tenn. 1995); Johnson
v. Craycraft, 914 SW.2d 506, 510 (Tenn. Ct. App. 1995); Mitchell v. Smith, 779 S\W.2d 384, 389
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(Tenn. Ct. App. 1989); Arnoult v. Griffin, 490 SW.2d 701, 706 (Tenn. Ct. App. 1972); State ex
rel. Teaguev. Homel ndem. Co., 442 SW.2d 276, 279 (Tenn. Ct. App. 1967); Black v. Pettigrew,
270 SW.2d 196, 202 (Tenn. Ct. App. 1953); First Tennessee Bank Nat’'| Ass'n v. Webb, No.
03A01-9801-CH-00011, 1998 WL 906709, at *4 (Tenn. Ct. App. Dec. 22, 1998); Kelleyv. Martin,
No. 01A01-9803-PB-00157, 1998 WL 832413, at * 3 (Tenn. Ct. App. Dec. 3,1998); Perryv. Rubley,
No. 01-A-01-9801-CHO00044, 1998 WL 652587, at *5 (Tenn. Ct. App. Sept. 23, 1998); Barham v.
Cooper, No. 02A01-9608-Ch-00200, 1997 WL 542922, at *3-4 (Tenn. Ct. App. Sept. 5, 1997);
Garton v.Norman, No. 01-A-01-9511-CH-00514, 1996 WL 325215, at *5 (Tenn. Ct. App. June 14,
1996); Puckett v. Krida, No. 01-A-01-9403-CV-00100, 1994 WL 475863, at *6 (Tenn. Ct. App.
Sept. 2, 1994); Lindseth v. Norwood, No. 33, 1990 WL 143221, at *2 (Tenn. Ct. App. Oct. 3,
1990). When there is a corfidential relationship between two parties and the parties engage in a
transaction involving the assets of the weaker party that benefits the dominant party, there is a
presumption that the transaction isinvalid. See Matlock, 902 S.W.2d at 386; Elamv. Oakley, 738
S.W.2d 169, 193 (Tenn. 1987); Richmondv. Christian, 555 S.W.2d 105, 107 (Tenn. 1977); Estate
of Depriest v. Allen, 733 SW.2d 74, 78 (Tenn. Ct. App. 1986); Peoples Bank v. Baxter, 298
SW.2d 732, 737 (Tenn. Ct. App. 1956); Robertsv. Chase, 166 S.W.2d 641, 650-51 (Tenn. Ct. App.
1942). Thispresumption of invalidity isrebuttable upon a showing of the fairness of thetransaction
by clear and convincing evidence. See Matlock, 902 S.W.2d at 386 (overruling casesrequiring only
apreponderance of the evidenceto overcomethe presumption of invalidity); Hogan v. Cooper, 619
S.W.2d 516, 519 (Tenn. 1981); Richmond, 555 SW.2d at 107; Johnson, 914 SW.2d at 511,
Estate of Depriest, 733 SW.2d at 78-79; Brown v. Welk, 725 S.W.2d 938, 945 (Tenn. Ct. App.
1983); Simmonsyv. Foster, 622 S.W.2d 838, 840-41 (Tenn. Ct. App. 1981); Roberts, 166 SW.2d
at 651. The burden of proving the fairness of the transaction rests upon the dominant party to the
relationship. See Gordon v. Thornton, 584 S.\W.2d 655, 658 (Tenn. Ct. App. 1979); Arnoult, 490
S.W.2d at 708. One meansof overcoming the presumption of invalidity isby proof that the weaker
party received independent advice before engagingin the transaction that benefitted the dominant
paty. See Hogan, 619 SW.2d at 519; Richmond, 555 S.W.2d at 107-8; Estate of Depriest, 733
S.W.2d at 79; PeoplesBank, 298 SW.2d at 737. Proof of independent advice is not, however, an
essential requirement. See Hogan, 619 SW.2d at 520; Richmond, 555 S.\W.2d at 108; Estate of
Depriest, 733 SW.2d at 79; Gordon, 584 SW.2d at 658. Thecourt may dso look to the totality
of the circumstances to determine whether the presumption has been overcome. See, e.g., Gordon,
584 SW.2d at 658.

In the instant case, the Decedent executed a power of attorney in favor of Ms. Currie. She
then executed awill benefittingMs. Currie, which granted to Ms. Currie* theright to handleany and
all of [the Decedent s] businessand to live with [the Decedent].” Thus, the circuit court assumed
in its order setting aside the jury verdict that there was a confidential relationship between the
Decedent and Ms. Curriegiving riseto the presumption that the Decedent’ sMay 1997 will isinvalid.
It is undisputed, however, that Mr. Currie prepared the May 1997 will and power of atorney at the
request of the Decedent. It isfurther undisputed that Ms. Currie did not participatein the execution
of these documents and was not even present at the time that the documentswere executed. Findly,
it is undisputed that Ms Currie was not awae that a power of atorney had been executed in her
favor until the evening of May 22, 1997, after the execution of the Decedent’s May 1997 will.
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As noted above, the courts of this state have repeatedly held that the execution of an
unrestricted power of attorney creates a confidential relaionship between the principal and the
attorney-in-fact. In each of these cases, the atorney-infact took some dfirmative action to
encourage or assist in the execution of the power of attorney, exercised the power of attorney, or, at
thevery least, was aware of the existence of the power of attorney. See Matlock, 902 S.\W.2d at 385
(Simpson prepared and assisted in the execution of apower of attorney naming himself asMatlock’s
attorney-in-fact aswell asawill naming himself asthe beneficiary of the majority of the Matlock’s
estate.); Johnson, 914 SW.2d at 507-09 (Johnson granted a power of attorney to Craycraft, who
subsequently exercised the power of attorney (1) by writing a$200,000.00 check against Johnson’s
bank account to purchase a certificate of deposit that was placed in both his and Johnson’ s names
and that was later used to purchase a certificate of deposit in Mr. Craycraft’ sname only and (2) by
writing a$15,000.00 check against Johnson’ s bank account and depositing the check in an account
owned by Craycraft and hiswife.); Mitchell, 779 SW.2d at 387 (Smith drove Bush to the office
of an attorney who had been recommended by Smith’ s husband, where Bush subsequently executed
apower of attorneyin favor of Smith and awill naming Smith asabeneficiary of hisestate.); State
ex rel. Teague, 442 S.W.2d at 277-78 (Gooch executed a power of attorney in favor of his nephew,
who subsequently persuaded Gooch to give him substantial amounts of cashto be distributed as gifts
to himself and other members of Gooch's family.); Black, 270 S\W.2d at 202 (Black executed a
power of attorney infavor of Homer, who subsequently exercised the power of attorney by handling
Black’ sreal estate andother business matters.); Webb, 1998 WL 906709, at * 1-2, 5 (Webb executed
a warranty deed transferring his interest in a piece of real propety to his son and immediately
thereafter executed a power of attorney in favor of hisson.); Kelley, 1998 WL 1998 WL 832413,
at * 1 (Davisexecuted apower of attorneyin favor of Kelley, who subsequently exercised the power
of attorney (1) by using Davis funds to purchase a home, which Kelley ultimatdy received in fee
simple, and (2) by selling Davis home and placing the proceeds of the sale in a bank account and
acertificateof deposit bearing both Davis’ andK elley’ snames.); Barham, 1997 WL 542922, at *1-2
(Barham executed a power of attorney in favor of Cooper, after which Cooper began controlling
Barham'’ s finances and collecting income from the rental of Barham’s home.); Garton, 1996 WL
325215, at * 1-2 (Randol ph executed apower of attorney infavor of Normanand, after Randol phwas
declared incompetent, Norman began handing Randolph’s business affairs.); Puckett, 1994 WL
475863, at *1 (Hooper executed a power of attorney in favor of Krida, Krida began exercising the
power of atorney, and Hooper subsequently executed awill leaving her entire estate to Krida and
Puckett.); Lindseth, 1990 WL 143221, at *1 (Tedder executed a power of attorney in favor of
Norwood and Norwood subsequently executed the power of attorney by removing approximately
$40,000.00 from Tedder’s bank account and placing it in a new account bearing the names of
Norwood and Tedder’s grandson and another new account bearing the names of Norwood and
Tedder.). Intheinstant case, it is undisputed that Ms. Currie did not know that the Decedent had
executed apower of attorney in her favor until after the execution of the Decedent’ s May 1997 will.
In each of the cases cited above, however, there is no evidence suggesting tha the attorney-in-fact
was unaware of the existence of the power of attorney. Thus, these cases do not specifically address
whether a confidential relationship exists between a principal and his or her attorney-in-fact when
the attorney-in-fact has no knowledge, prior to the transaction from which the attorney-in-fact
receives a benefit, that the principa has executed the power of attorney in hisor her favor.
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Although the execution of an unrestricted power of attorney creaes a confidentia
relationship between the principal and hisor her attorney-in-fact, this Court has previously held that
sucharelationship doesnot arisewhen, although executed, the power of attorney had not yet became
effective at the time of the transaction benefitting the attorney-in-fact. In Garton, Marie Randolph
executed apower of attorney infavor of her nephew Henry Norman, which specifically provided that
it was to become effective upon Mrs. Randolph’s disability or incapacity. See Garton, 1996 WL
325215, at *1-2. After Mrs. Randolph was subsequently declared by her doctor to be mentally
incapacitated, Mr. Norman began exercising the power of attorney. Seeid. at *4. Three of the
beneficiariesof Mrs. Randol ph’ swill subsequently filed an action against Mr. Norman claiming that
he had misused Mrs. Randolph’ sfunds and exercised undue influence over her. Seeid. at *1. The
three beneficiaries challenged all transactions between Mrs. Randol ph and Mr. Norman that took
place after the execution of the power of attorneyinfavor of Mr. Norman, arguing that the execution
of thepower of attorney created aconfidential rd ationship between Mrs. Randolph and Mr. Norman.
Seeid. at *3-4. It was Mr. Norman'’s contention, however, that aconfidential relationship did not
ariseuntil after Mrs. Randol ph was declared to be mentally incapacitated and the power of attorney
became effective. Seeid. at *4. This Court agreed with Mr. Norman, stating that “a power of
attorney that has not yet taken effect, and which may be altered or revoked at any time by the person
granting it cannot be considered to beunrestricted.” Id. at *5. Morerecently, inMcKinley v. Holt,
No. 03A01-9807-PB-00220, 1999 WL 233400 (Tenn. Ct. App. Apr. 15, 1999), we reaffirmed our
holding in Garton, stating as follows:

Thepower of attorney executed by Mr. McKinley contained thefollowing restriction:
"this power of attorney shall become effective upon my disability or incapecity,
which shall be determined by thecertification of my personal physician, but not until
then. . . ." Although appellant argues that an unredsricted power of attorney was
created, we agreewiththetrial court tha the power of attorney never cameintoeffect
because Mr. McKinley was never certified by his physicdan as disabled or
incapcitated[sic], and therefore, aconfidential relationship asamatter of law did not
exist.

Id. at *4.

In the case at bar, the power of attarney executed by the Decedent did not contain any
restrictions similar to those contained in the powers of attorney executed in Garton and McKinley.
Thus, the power of attorney technically became effective upon its execution by the Decedent. Itis
undisputed, however, that Ms. Currie had no knowledge of the power of attorney at thetimethat the
Decedent executed her May 1997 will. Without knowledge of the power of attorney, it was
impossiblefor Ms. Currieto exercise the rights granted to her in the power of attorney. Ms. Currie
did not obtain this knowledge until the evening of May 22, 1997, after the execution of the
Decedent’s May 1997 will. Asa practical matter, then, the power of attorney could not have been
exercised by Ms. Currie when the Decedent executed her May 1997 will.



Under the circumstances of the case at bar, where Ms. Currie did not become awarethat the
Decedent had executed a power of attorney in her favor until after the Decedent executed her May
1997 will, we cannot say, as a matter of law, that there was a confidentid relationship between Ms.
Currie and the Decedent giving rise to the presumption that the Decedent’s May 1997 will was
procured by the undue influence of Ms. Currie. Rather, we hold that the circumstancesof this case
represent a narrow exception to the general rule that the execution of an unredricted power of
attorney createsaconfidential rel aionship betweentheprincipal and hisor her attorney-in-fact.® The
language used in the circuit court’s April 12, 1999 order granting Mr. Childress' motion for a
directed verdict and setting aside thejury verdict demonstratesthat the court assumed that there was
aconfidential rdationship between Ms. Currieand theDecedent and consequently shifted the burden
to Ms. Currie to prove the fairness of the transaction by clear and convincing evidence. Because,
asindicated above, there was not such arelationship in the case at bar, wereversethe circuit court’s
order granting Mr. Childress' motion for a directed verdict and setting aside the jury verdict.

We next address whether the circuit court also erred when instructing the jury regarding the
issue of undue influence. The court charged the jury in pertinent part as follows:

Thealleged will comesto you withapresumption that it isbrought about by
undue influence; that is, as a matter of law an unrestricted power of attorney in and
of itself creates a confidential relationship between the parties. The existence of a
confidential relationshipfollowed by atransactionwherethedominant party receives
a benefit from the other party givesrise to a presumption of undue influence. This
presumption can be rebutted by clear and convincing evidence of the fairness of the
transaction.

Currie, the proponent of the alleged will, has the burden of showing by clear
and convincing evidence the fairness of the transaction and the nonexigence of
undue influence.

Inthe previous section of thisopinion, weheld that, because Ms. Curriewasunaware at thetimethat
shewasthe Decedent’ s attorney-in-fact, therewas not, asamatter of law, aconfidential relationship
between Ms. Currie and the Decedent when the Decedent executed her May 1997 will. Thus, we
now concludethat thetrial court erred wheninstructing thejury regarding the burden of proof inthe
case at bar. Degspite this error, however, the jury returned a verdict in favor of Ms. Currie,
specifically finding that Ms. Currie had proven the fairness of the transaction and the nonexistence
of undue influence at the time that the Decedent executed the May 1997 will. Thus, we conclude
that any error with respect to the instructions given to the jury was harmless.

®Inlight of this holding, we find it unnecessary to address whether the court also ered in its
conclusion that the only way to show the fairness of the transaction was with proof of independent
advice and whether the Decedent did, in fact, receive independent advice from Mr. Currie.

-8



Becauseit was predicated on an erroneous conclusion of law, we reverse the circuit court’s
April 12, 1999 order and reinstate the jury verdict in favor of Ms. Currie. Costs on appeal are
assessed againg Billy Joe Childress, for which execution may issueif necessary.



